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                THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

     Present: Sri AbhijitSaikia, A.J.S. 

Saturday, the 06th day of July, 2019. 

 

 

MISC. (J) CASE NO. 40/2018 

                     I/C T.S. 96/2016 

 

                      SAYED HUSSAIN SARKAR AND OTHERS 

                                                                           ………….   Petitioners 

 
                                                 Versus       

 

ABDUL SHAHID SK. AND OTHERS 

                                                                          …………   Opposite Parties 

 

      This case coming on for final hearing on 20/06/2019 in the presence of –  

   Mr. Shahjahan Sk.                       , Learned Advocate for the petitioners; and  

   Mr. Rofiqul Islam                           , Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 

 

 

 



2 | P a g e  

 

2 
 

ORDER 

1. The instant misc. judicial case arises out of a petition under OrderXIV, 

Rule 5R/W Section 151 of the Code of Civil Procedure,1908. The 

plaintiffs/petitioners have prayed that this court may frame issues on the 

complete pleadings of the two sides and my dispose of the suit by 

deciding all issues. 

 

2. The brief facts leading to the institution of this case as revealed from the 

petition are that: 

 

3. The plaintiffs/petitioners had filed the aforesaid main suit for a declaration 

and perpetual injunction against the defendants. The defendants/opposite 

parties are contesting the suit by filing written statement. After perusal of 

the plaint and written statement in the suit, this court had framed 

preliminary issues instead of framing issues on the whole pleadings of the 

parties. This court had further fixed a date for the plaintiffs to adduce 

evidence on the preliminary issues. Generally, preliminary issues are 

framed regarding the jurisdiction of a court or regarding a bar to the suit 

created by any law for the time being in force. It will require examination 

of the same witnesses of the parties twice, thereby consuming the 

valuable time of the court. This will cause a delay in the disposal of the 

suit. In order to save valuable time of the court and to ensure speedy 

disposal of the suit, it is required to frame issues on the whole pleadings 

of the two sides. As such, the petitioners have prayed that the suit may be 

disposed of by deciding all issues enunciated in the pleadings. 

 

4. The opposite parties duly received the notices issued by this court and 

entered appearance in the case. They did not file any separate written 

objection against the petition and submitted all their objections orally.  

 

5. I have heard the arguments put forward by the learned counsels 

forthetwo sidesat considerable length and I have gone through the case 

record thoroughly. 
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6. Now let me discuss the materials on record in order to arrive at a fair 

determination of the prayer in the petition. 

 

7. Order XIV, Rule 2 of the Code of Civil Procedure provides that, “Court to 

pronounce judgment on all issues 

(1) Notwithstanding that a case may be disposed of on a preliminary issue, 

the Court shall, subject to the provisions of sub-rule (2), pronounce 

judgment on all issues. 

(2) Where issues both of law and of fact arise in the same suit, and the 

Court is of opinion that the case or any part thereof may be disposed of on 

an issue of law only, it may try that issue first if that issue relates to- 

(a) the jurisdiction of the Court, or 

(b) a bar to the suit created by any law for the time being in force,and for 

that purpose may, if it thinks fit, postpone the settlement of the other 

issues until after that issue has been determined, and may deal with the 

suit in accordance with the decision on that issue.” 

Rule 5 of Order XIV reads as follows, “Power to amend and strike out, 

issues 

(1) The Court may at any time before passing a decree amend the issues 

or frame additional issues on such terms as it thinks fit, and all such 

amendments or additional issues as may be necessary for determining the 

matters in controversy between the parties shall be so made or framed. 

(2) The Court may also, at any time before passing a decree, strike out 

any issues that appear to it to be wrongly framed or introduced.” 

 

8. Therefore, the plain reading of the provisions suggest that the court may 

decide a suit on preliminary issues only where the issue is of law, 

especially pertaining to the jurisdiction of the court or to any bar to the 

suit created by a law for the time being in force. Where the issue relates 

to both facts and law, a suit cannot be decided on mere preliminary issues 

as the same would demand evidence from both the sides. 

 

9. In the instant case, the pleadings of the parties do not divulge any issue of 

law, either related to the jurisdiction of the court or to any bar created by 

any act in force, that can be decided prior to the decision on the other 
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issues of facts. Furthermore, the then learned Presiding Officer of this 

court had himself opined that the issues are intermingled in law and facts. 

Also, the learned Presiding Officer had fixed a date for adducing evidence 

by the two sides which indicates that the suit cannot be decided merely on 

issues of law and will require evidence pertaining to both facts and law. 

Overall, from the consideration of the pleadings of the parties, I am of the 

considered opinion that the suit cannot be decided merely upon issues of 

law and that the suit requires a decision on all the issues between parties, 

failing which prejudice may be caused to either side. 

 

10. Accordingly, the prayer in the petition is allowed. The main suit is hereby 

revived for the framing of all issues between the parties. This petition is 

disposed of with this order and direction. The Misc. Judicial case is 

disposed of accordingly. 

 

 

ABHIJIT SAIKIA, 

                                                                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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